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STATEMENT OF THE | SSUE

Whet her the first paragraph of the answer to Question 10 of
the "Frequently Asked Questions” about "Volunteer and Enpl oyee
Background Checks" posted on the Florida Departnent of Law
Enforcenent's (Departnent's) public website (Chall enged
Statenent) is a rule that violates Section 120.54(1)(a), Florida
Statutes, as alleged by Petitioner.

PRELI M NARY STATEMENT

On Cct ober 29, 2007, Petitioner filed an anmended petition
with the Division of Adm nistrative Hearings (DOAH) pursuant to
Section 120.56(4), Florida Statutes, seeking an adm nistrative
determ nation that the Chall enged Statenent violates Section
120.54(1)(a), Florida Statutes, and, in addition, requesting "a
ruling that any future proposed rule based on the statenent and
the underlying state statute F.S. 943. 0542 woul d be declared an
invalid exercise of delegated |legislative authority."

On Cct ober 30, 2007, the undersigned issued a notice
advi sing Petitioner and the Departnment that an evidentiary
hearing on the anmended petition would be held on Novenber 28,
2007.

On Novenber 2, 2007, the Departnment filed a Motion for
Summary Final Order Dism ssing Arended Petition, arguing that
Petitioner's Section 120.56(4) chall enge should be summarily

di sm ssed i nasnuch as "the statenent [Petitioner] attacks,



regarding the fees for state crimnal history record checks of
care providers, enbodies a rule [Florida Adm nistrative Code
Rule 11G 6.004(3)(b)] which has already been adopted [by the
Depart ment pursuant to the rul emaki ng procedure set forth in

Section 120.54, Florida Statutes] and then chall enged,

unsuccessfully, by the Petitioner [in DOAH Case No. 07-4614RX]

The Departnment explained in its notion that it understood, from

its reading of the Petitioner's amended petition, that
Petitioner was challenging only "that part [of the Chall enged
Statement] having to do with a state fee being charged for the
conduct[ing] of a state-level crininal history check."?

On Novenber 5, 2007, Petitioner filed a Response to
Respondent's Modtion for Sunmary Final Order Dism ssing Arended
Petition. 1In its response, anong other things, Petitioner
clarified that it was "challenging the entirety of the
[ Chal | enged Statenent].”

Later that sane day (Novenber 5, 2007), the Departnent

filed a Reply to Petitioner's Response to Mtion for Summary

Final Order Dismssing Arended Petition. Attached to the reply

was a copy of CJIS Information Letter 07-03, a docunent issued
June 1, 2007, by the Crimnal Justice Information Services
(CJIS) Division of the Federal Bureau of Investigation (FBI)
that contains the FBI's current fee schedule for national

crimnal history information checks.



Oral argument on the Departnent's Mdtion for Summary Fina
Order Dismssing Arended Petition was heard on Novenber 6, 2007,
by tel ephone conference call.

On Novenber 6, 2007, follow ng the tel ephone conference
call, Petitioner filed a Unilateral Stipulation, in which it
stipulated to the foll ow ng:

1. There are no disputed issues of nateri al
fact.

2. The FBI CJIS Infornation Letter dated
June 1, 2007 reflects the current FBI fees
in effect as of October 1, 2007 for
fingerprint-based national crimnal history
record checks perforned by the FBI

3. The Honorable Adm nistrative Hearing
Judge nmay cancel the hearing schedul ed for
Novenber 28, 2007, and neke his ruling based
upon the record of prior pleadings in this
case.

On Novenber 7, 2007, the Departnent filed a pl eading
entitled, "Stipulation and Provision of Docunents,” the body of
whi ch read as foll ows:

1. Respondent, FDLE, by and through
under si gned counsel, stipul ates and agrees
that there are no disputed issues of
material fact in this proceeding, and that
the Administrative Law Judge nay issue a
summary ruling based upon the | aw and the

pl eadi ngs, thus elimnating the need for a
formal (evidentiary) adm nistrative hearing.

2. Attached to this stipulation, as

Exhi bits A through D, are copies of the
docunents which are incorporated by
reference in Rule 11G 6.004(4), Florida
Adm ni strative Code. Specifically, VECHS



[ Vol unt eer and Enpl oyee Crimnal History
Systen] Qualified Entity Application; VECHS
User Agreenent; VECHS Wai ver Agreenent and
St atenment; and VECHS Di ssem nati on Log. The
Appl i cati on and User Agreenent are avail abl e
on the FDLE web site.

3. Because the undersigned did not
anticipate that the difference between the
FBI's fee for "hard card" fingerprint

subm ssions and its (lower) fee for

el ectroni c subm ssion of fingerprints would

be an issue in the hearing today, | believed
| was obliged to qualify my response that
FDLE would be willing to correct any

i naccuracy in this respect in the agency
"statenment” which is challenged in this
proceedi ng. That response can now be

unqual ified. FDLE will correct the
i naccuracy. In support of this
representation, | amattaching as Exhibit E,

a copy of a letter which FDLE sent to (anobng
ot hers) the VECHS Custoners (i.e., qualified
entities which submt requests for crimna
hi story background checks on care
providers), informng themof the difference
in fees charged by the FBI for manual versus
el ectroni ¢ subm ssion of fingerprints.

4. Because Petitioner has not had an
opportunity to exam ne and conment on the
letter attached as Exhibit E, | recognize
and acknow edge that by filing it now, | am
in effect re-opening the hearing and

af fording Petitioner an opportunity to
respond if [it] so chooses. | would
respectfully ask for permssion to do this.

On Novenber 7, 2007, followng his receipt of this
pl eadi ng, the undersigned issued an order announcing that,
pursuant to the parties' requests, the instant case woul d "be
deci ded sunmarily without an evidentiary hearing” and that he

therefore was cancelling the evidentiary hearing schedul ed for



Novenmber 28, 2007. He further indicated in his order that
Petitioner would have the opportunity to file a pleading in
response to the "letter attached as Exhibit E'" to the
Departnment's " Stipul ati on and Provi si on of Docunents,” provided
it did so on or before Novenber 21, 2007. To date, no such
response has been fil ed.

FACTS

Chal | enged St at enent

1. The Departnent maintains a public website on which it
posts answers to "Frequently Asked Questions" about "[c]hecking
t he [Db] ackground of [p]ersons [wjho [work or [v]olunteer with
[c]hildren, the [e]lderly, or the [d]isabled [u]nder [t]he
National Child Protection Act (1993), as anended, and [ S]ection
943. 0542, Florida Statutes.”™ Question 10 of these "Frequently
Asked Questions" asks whether there is a fee that organizations
participating in the Departnment's VECHS program (referred to as
"qualified entities") nust pay to obtain state and nationa
crimnal history checks on enpl oyees and volunteers. The first
par agraph of the answer to this question is the statenent that
Petitioner is challenging in the instant case. It reads as
fol | ows:

There is a state fee of $23 for Florida
record checks, plus a federal fee for
nati onal record checks of $30.25 for current

or prospective enpl oyees. For current or
prospective volunteers there is a state fee



of $18, plus a federal fee for national
record checks of $15.25. FDLE collects both
paynments and forwards the appropriate
federal fees to the FBI

CJIS Information Letter 07-03

2. On June 1, 2007, the CJIS Division of the FBI issued
Information Letter 07-3 giving "[n]otification of [the]
[i]nterim[r]evised [f]ees” it would charge, effective COctober
1, 2007, for national crimnal history information checks.
These "[i]nterim[r]evised [f]ees" included the follow ng fees
for checks requested by "non-federal custoners”: for a manual
fingerprint-based check of an enployee: $30.25; for an
el ectronic fingerprint-based check of an enployee: $19.25; and
for a manual or electronic fingerprint-based check of a
vol unteer: $15. 25.

3. On page 3 of Information Letter 07-3, under the
headi ng, "What Does Not Change," is the follow ng discussion:

Under current business practices, federal
agenci es, certain state agencies, and
approved non-governnental entitles that
submt fingerprint CHRI [Crimnal History
Record I nformation] checks function as de
facto centralized billing service providers
(CBSPs) by collecting the appropriate user
fees from concerned individuals or
subor di nat e agenci es and paying the FBI for
the CHRI checks in a consolidated paynent.
It is nore cost-effective for the FBI to
bill a CBSP than to process individual
direct paynents for single or small groups
of subm ssions. The CJIS Division wll
continue the practice of allow ng approved
CBSPs to retain a portion of the user fee as




rei nbursenent for this centralized billing
service (under the interimfee structure,
the rei nbursement anmount will remain at $2).
For these purposes, federal agencies should
remt the CBSP anobunt shown on the fee table
at the end of this letter.

Exhi bit E: August 10, 2007, Departnent Menorandum

4. In an August 10, 2007, nenorandum addressed to "[a]ll
[I]icensing, [e]nploynment and VECHS [c]ustoners,” the Departnent
gave witten notice of the "FBI [f]ee [c]hange" announced in
Information Letter 07-3. The menorandum cont ai ned the foll ow ng
advi senent :

Sonme of you may have received notice
directly for the FBI but for those of you
who did not, we wanted to alert you to

changes in the FBI fee structure.

Ef fective COctober 1, 2007, the FBlI fee wll
be:

$19. 25 for electronic fingerprint
- subm ssions, except volunteers

$30. 25 for hard card fingerprint
subm ssi ons, except vol unteers

$15. 25 for vol unteer subm ssions

PERTI NENT STATUTORY AND RULE PROVI SI ONS DEALI NG W TH CRI M NAL
H STORY | NFORVATI ON CHECKS

Federal Law

5. The National Child Protection Act of 1993, as anmended
by the Volunteers for Children Act (sections 221 and 222 of
Public Law 105-251), is codified in 42 U.S.C. § 5119(a)-(d).

6. "Background checks" are addressed in 42 U.S.C.



§ 5119(a),

whi ch provides as foll ows:
(a) 1In general

(1) A State may have in effect procedures
(established by State statute or regul ation)
that require qualified entities designated
by the State to contact an authorized agency
of the State to request a nationw de
background check for the purpose of
determ ni ng whet her a provider has been
convicted of a crinme that bears upon the
provider's fitness to have responsibility
for the safety and wel | -being of children,
the elderly, or individuals with
disabilities.

(2) The authorized agency shall access and
review State and Federal crimnal history
records through the national crimnal

hi story background check system and shal
make reasonable efforts to respond to the
inquiry within 15 busi ness days.

(3) In the absence of State procedures
referred to in paragraph (1), a qualified
entity designated under paragraph (1) may
contact an authorized agency of the State to
request national crimnal fingerprint
background checks. Qualified entities
requesti ng background checks under this

par agr aph shall conply with the guidelines
set forth in subsection (b) and with
procedures for requesting national crimnal
fingerprint background checks, if any,
established by the State.

(b) @Quidelines. The procedures established
under subsection (a) shall require--

(1) that no qualified entity may request a
background check of a provider under
subsection (a) unless the provider first
provi des a set of fingerprints and conpl etes
and signs a statenment that--



(A) contains the nane, address, and date of
birth appearing on a valid identification
docunent (as defined in section 1028 of
title 18, United States Code) of the

provi der;

(B) the provider has not been convicted of
acrinme and, if the provider has been
convicted of a crinme, contains a description
of the crinme and the particulars of the
convi ction;

(© notifies the provider that the entity
may request a background check under
subsection (a);

(D) notifies the provider of the provider's
rights under paragraph (2); and

(E) notifies the provider that prior to the
conpl eti on of the background check the
qualified entity nay choose to deny the
provi der unsupervi sed access to a person to
whomthe qualified entity provides care;

(2) that each provider who is the subject
of a background check is entitled--

(A) to obtain a copy of any background
check report; and

(B) to challenge the accuracy and

conpl eteness of any information contained in
any such report and obtain a pronpt

determ nation as to the validity of such
chal l enge before a final determnation is
made by the authorized agency;

(3) that an authorized agency, upon receipt
of a background check report |acking

di sposition data, shall conduct research in
what ever State and | ocal recordkeeping
systens are available in order to obtain
conpl ete dat a;

(4) that the authorized agency shall make a
determ nati on whether the provider has been

10



convicted of, or is under pending indictnent
for, a crinme that bears upon the provider's
fitness to have responsibility for the
safety and wel | -being of children, the
elderly, or individuals with disabilities
and shall convey that determ nation to the
qualified entity; and

(5) that any background check under
subsection (a) and the results thereof shal
be handl ed in accordance with the

requi rements of Public Law 92-544, except
that this paragraph does not apply to any
request by a qualified entity for a national
crimnal fingerprint background check
pursuant to subsection (a)(3).

(c) Regul ations.

(1) The Attorney Ceneral nmay by regul ation
prescri be such other neasures as may be
required to carry out the purposes of this
Act, including neasures relating to the
security, confidentiality, accuracy, use,

m suse, and di ssem nation of information,
and audits and recordkeepi ng.

(2) The Attorney CGeneral shall, to the
maxi mum ext ent possi bl e, encourage the use
of the best technology available in
conducti ng background checks.

(d) Liability. A qualified entity shal

not be liable in an action for danages
solely for failure to conduct a crimna
background check on a provider, nor shall a
State or political subdivision thereof nor
any agency, officer or enployee thereof, be
liable in an action for damages for the
failure of a qualified entity (other than
itself) to take action adverse to a provider
who was the subject of a background check.

(e) Fees. 1In the case of a background
check pursuant to a State requirenent
adopted after the date of the enactnent of
this Act [enacted Decenber 20, 1993]

11



conducted with fingerprints on a person who
volunteers with a qualified entity, the fees
coll ected by authorized State agencies and
the Federal Bureau of Investigation nay not
exceed ei ghteen dollars, respectively, or

t he actual cost, whichever is |less, of the
background check conducted with
fingerprints. The States shall establish
fee systens that insure that fees to non-
profit entities for background checks do not
di scourage volunteers fromparticipating in
child care prograns.

7. The term"qualified entity,"” as used in 42 U S. C
§ 5119(a), is defined in 42 U S.C. 8 5119(c)(10) as "a business
or organi zation, whether public, private, for-profit, not-for-
profit, or voluntary, that provides care or care placenent
services, including a business or organization that |icenses or
certifies others to provide care or care placenent services."

8. The term"care,” as used in 42 U S.C. § 5119(a) and 42
U.S.C § 5119(c)(10), is defined in 42 U S.C. §8 5119(c)(5) as
"the provision of care, treatnent, education, training,

i nstruction, supervision, or recreation to children, the
elderly, or individuals with disabilities."

9. The term"provider," as used in 42 U S. C. § 5119(a), is
defined in 42 U S.C. 8§ 5119(c)(9) as follows:

(A) a person who--

(1) is enployed by or volunteers with a
qualified entity (including an individua
who i s enpl oyed by a school in any capacity,
including as a child care provider, a

t eacher, or anot her nenber of school
per sonnel ) ;

12



(1i) who owns or operates a qualified
entity; or

(ii1) who has or may have unsupervi sed
access to a child to whomthe qualified
entity provides child care; and

(B) a person who--

(i) seeks to be enployed by or vol unteer
with a qualified entity (including an

i ndi vi dual who seeks to be enpl oyed by a
school in any capacity, including as a child
care provider, a teacher, or another nenber
of school personnel);

(ii1) seeks to own or operate a qualified
entity; or

(ii1) seeks to have or may have
unsupervi sed access to a child to whomthe
qualified entity provides child care.

State Law
10. Section 943.0542, Florida Statutes, is entitled,
"Access to crimnal history information provided by the
departnent[¥] to qualified entities." It provides as follows:
(1) As used in this section, the term

(a) "Care" nmeans the provision of care,
treatnent, education, training, instruction,
supervision, or recreation to children, the
elderly, or individuals with disabilities.

(b) "Qualified entity" neans a business or
or gani zati on, whether public, private,
operated for profit, operated not for
profit, or voluntary, which provides care or
care placenent services, including a

busi ness or organi zation that |icenses or
certifies others to provide care or care

pl acenent services.

13



(2)(a) A qualified entity nust register
with the departnent before submitting a
request for screening under this section.
Each such request nust be voluntary and
conformto the requirenments established in
the National Child Protection Act of 1993,
as anmended. As a part of the registration,
the qualified entity nust agree to conply
with state and federal |aw and nust so

i ndi cate by signing an agreenent approved by
t he departnment. The departnent nmay
periodically audit qualified entities to
ensure conpliance with federal |aw and this
section.

(b) A qualified entity shall submt to the
departnent a request for screening an

enpl oyee or volunteer or person applying to
be an enpl oyee or volunteer on a conpl eted
fingerprint card,[*] with a signed waiver
allow ng the rel ease of state and nationa
crimnal history record information to the
qualified entity.

(c) Each such request nust be acconpani ed
by a fee, which shall approximate the actua
cost of producing the record information, as
provided in s. 943.053, plus the anmount

requi red by the Federal Bureau of

| nvestigation for the national crim nal

hi story check in conpliance with the
National Child Protection Act of 1993, as
amended.

(d) Any current or prospective enpl oyee or
vol unteer who is subject to a request for
screening nust indicate to the qualified
entity submtting the request the nane and
address of each qualified entity that has
submtted a previous request for screening
regardi ng that enpl oyee or vol unteer.

(3) The departnent shall provide directly
to the qualified entity the state crimna
hi story records that are not exenpt from
di scl osure under chapter 119 or otherw se

14



confidential under law. A person who is the
subject of a state crimnal history record
may challenge the record only as provided in
s. 943.056.[ %]

(4) The national crimnal history data is
avail able to qualified entities to use only
for the purpose of screening enpl oyees and
vol unteers or persons applying to be an
enpl oyee or volunteer with a qualified
entity. The departnent shall provide this
national crimnal history record information
directly to the qualified entity as

aut hori zed by the witten waiver required
for subm ssion of a request to the

depart nment .

(5) The determ nation whether the crim nal
hi story record shows that the enpl oyee or

vol unt eer has been convicted of or is under
pendi ng indictrment for any crinme that bears
upon the fitness of the enpl oyee or

vol unteer to have responsibility for the
safety and wel |l -being of children, the

el derly, or disabled persons shall solely be
made by the qualified entity. This section
does not require the departnent to make such
a determ nation on behalf of any qualified
entity.

(6) The qualified entity nust notify in
witing the person of his or her right to
obtain a copy of any background screening
report, including the crimnal history
records, if any, contained in the report,
and of the person's right to challenge the
accuracy and conpl eteness of any infornation
contained in any such report and to obtain a
determ nation as to the validity of such
chal Il enge before a final determ nation
regardi ng the person is nade by the
qualified entity reviewing the crim nal
history information. A qualified entity
that is required by law to apply screening
criteria, including any right to contest or
request an exenption fromdisqualification,
shal | apply such screening criteria to the

15



state and national crimnal history record
information received fromthe departnent for
t hose persons subject to the required
screeni ng.

(7) The departnent may establish a database
of registered qualified entities and nake
this data available free of charge to al
registered qualified entities. The database
nmust include, at a mninmum the nane,
address, and phone nunber of each qualified
entity.

(8 Aqualified entity is not liable for
damages solely for failing to obtain the

i nformation aut horized under this section
with respect to an enpl oyee or vol unteer.
The state, any political subdivision of the
state, or any agency, officer, or enployee
of the state or a political subdivision is
not |iable for damages for providing the

i nformati on requested under this section.

(9) The departnent has authority to adopt
rules to inplenent this section.

11. Subsection (3)(b) of Section 943.053, Florida Statutes

(the statutory provision referenced in Subsection (2)(c) of
Section 943.0542, Florida Statutes) provides, in pertinent part,
as foll ows:

The fee per record for crimnal history

i nformation provided pursuant to this

subsection is $23 per nane submtted, except

that . . . the fee for requests under the

Nati onal Child Protection Act shall be $18

for each volunteer nane submtted.

12. Fl ori da Admi nistrati ve Code Rule 11G6.004 is a

Departnent -adopted rul e that prescribes "[p]rocedures for

16



[r]equesting [c]rimnal [h]istory [r]ecords.” |t provides as
fol | ows:

(1) Requests for Florida crimnal history
records contained in the systens of the

Fl ori da Departnent of Law Enforcenment are to
be directed to the foll ow ng address:

Fl ori da Departnent of Law Enforcenent

Division of Crimnal Justice |Information
Servi ces

User Services Bureau
Post O fice Box 1489
Tal | ahassee, Florida 32302-14809.

(2) Al requests will be subject to
processing in the follow ng declining order
of priorities:

(a) Requests fromlaw enforcenent and
crimnal justice agencies for crimnal
justice purposes, including crimnal justice
agency applicant processing;

(b) Requests for a personal record review
pursuant to Rule 11C-8.001, F. A C;

(c) Requests fromthe Judicia
Qualifications Conm ssion, the Governor, and
the President of the Senate or the
appropriate Senate standing commttee,

sel ect committee or subcommttee thereof
relating to the appoi ntnment of officers;

(d) Requests fromnon-crimnal justice
agenci es having specific statutory authority
to receive crimnal history information

(e) Requests from other governnental

agenci es relying upon the Public Records Law
(Chapter 119, F.S.);

17



(f) Requests from private individuals,
busi nesses or organi zations relying upon the
Publ i ¢ Records Law.

(3) Fees.

(a) There shall be no charge for conducting
record checks under paragraphs (2)(a)
t hrough (c).

(b) As provided in subsection 943.053(3),
F.S., a processing fee of $23 shall be
charged for each subject inquired upon under
par agraphs (2)(d) through (f), except that a
fee of $8 shall be charged for each subject

i nqui red upon for vendors of the Departnment
of Children and Fam |y Services, the
Departnent of Juvenile Justice, and the
Departnent of Elderly Affairs; a fee of $15
shall be charged for each subject inquired
upon pursuant to a state crimnal history
record check required by law to be perforned
by the Departnent of Agriculture and
Consuner Services; a fee of $18 shall be
charged for each vol unteer subject inquired
upon under the National Child Protection Act
of 1993, as amended; and no fee shall be
charged for Florida crimnal history
informati on or wanted person information
requested by the state offices of the Public
Defender. If the Executive Director of the
Depart ment determ nes that conducting the
record check would be in the interest of |aw
enforcenent or crimnal justice or that good
cause ot herw se exists, the prescribed fee
may be wai ved or reduced, as provided in
subsecti on 943.053(3), F.S.

(c) The processing fee charged for each
subj ect inquired upon via the internet shal
be the fee authorized for inquiries from
persons in the private sector in subsection
943.053(3), F.S. This fee shall be assessed
based on the inquiry regardl ess of whether
the results show no crimnal history record
or sone possible records. Wen an inquiry
on one subject is nmade and nore than one
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person is presented as possibly the sane

person, the custoner will receive one
crimnal history record as a result of the
prescri bed paynent. If the custoner wants

additional crimnal history records fromthe
list of persons presented for this sane

inquiry, a processing fee of $8.00 shall be
charged for each additional crimnal record.

(4) Entities applying to the Florida
Depart ment of Law Enforcenent to be
qualified to receive crimnal history
records under the National Child Protection
Act of 1993, as anended, nust first conplete
and submt the follow ng docunents to the

Fl ori da Departnent of Law Enforcenent, in
accordance with the instructions provided:
VECHS Qualified Entity Application -

Vol unteer & Enployee Crimnal Hi story System
(NCPA 1; Rev. January 1, 2001); and VECHS
User Agreenent - Vol unteer & Enpl oyee
Crimnal H story System (NCPA 2; Rev.
January 1, 2001). Entities that are
qualified through the Florida Departnent of
Law Enforcenment to receive crimnal history
records under the National Child Protection
Act nust conplete and submit the foll ow ng
docunents to the Florida Departnent of Law
Enf orcenent with each request for a crimna
hi story record, in accordance with the

i nstructions provided: An authorized
fingerprint card for each person whose
crimnal history record is requested; and a
VECHS Wi ver Agreenent and Statenent -

Vol unt eer & Enpl oyee Crimnal History System
(NCPA 3; Rev. January 1, 2001). Qualified
entities that release to another qualified
entity any crimnal history record

i nformati on recei ved pursuant to the
National Child Protection Act nust conplete
and maintain the foll ow ng docunent, in
accordance with the instructions provided:
VECHS Di ssem nation Log - Volunteer &

Enpl oyee Crimnal Hi story System ( NCPA 4,
Rev. January 1, 2001). These forns are

i ncorporated by reference.
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13. Each of the four forms incorporated by reference in
Subsection (4) of Florida Adm nistrative Code Rule 11G 6. 004
make nmention of national, as well as state, crimnal history
checks. ®

14. One of these fornms, the VECHS User Agreenent form
refers to the paynent that nust be nade to obtain these checks.
It provides as follows:

|. Parties to Agreenent

This Agreenent, entered into by the Florida
Departnment of Law Enforcenment (hereinafter
referred to as FDLE), an agency of the State

of Florida, with headquarters in
Tal | ahassee, Florida, and

(hereinafter referred to as User), |ocated
at

. isintended to set forth the terns
and conditions under which crimnal history
background checks authorized by the National
Child Protection Act of 1993, as amended,
(hereafter referred to as the NCPA), and as
i npl enmented by Section 943.0542, Florida
Statutes, (F.S.), shall be conducted.

A. FDLE has established and nmaintains
intrastate systens for the collection,
conpil ation, and di ssem nation of state
crimnal history records and information in
accordance wth subsection 943.05(2), F.S.,
and, additionally, is authorized and does
participate in simlar multi-state and
federal crimnal history records systens
pursuant to subsection 943.05(2), F. S.;

B. FDLE and its user agencies are subject
to and nust conply with pertinent state and
federal regulations relating to the receipt,
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use, and di ssem nation of records and record
informati on derived fromthe systens of FDLE
and the United States Departnment of Justice
(Chapter 943, F.S., Chapter 11G6, F. A C,
28 C.F.R Part 20);

C. User is a public, private, for profit,
or not-for-profit entity operating wthin
the State of Florida and is authorized to
submt fingerprint cards and revi ew
resultant crimnal history records as part
of the screening process for its current
and/ or prospective enpl oyees and vol unteers
(whi ch cl asses of persons shall be
under st ood for purposes of this Agreenent to
i ncl ude contractors and vendors who have or
may have unsupervi sed access to the
children, disabled, or elderly persons for
whom User provides care), pursuant to
section 943.0542, F.S., and the NCPA, and
fornms the |l egal basis for User's access to
crimnal history record information derived
fromthe systens of the U S. Departnent of
Justice; and

D. User is desirous of obtaining and FDLE
is required and willing to provide such
services so long as proper reinbursenent is
made and all applicable federal and state

| aws, rules, and regulations are strictly
conplied wth.

Now, therefore, in |ight of the foregoing
representations and the prom ses,
conditions, terns, and other val uable
considerations nore fully set forth

herei nafter or incorporated by reference and
made a part hereof, FDLE and User agree as
fol | ows:

1. Service, Conpliance, and Processing
A. FDLE agrees to:
1. Assist User concerning the privacy and

security requirenents inposed by state and
federal |aws, and regul ations; provide User
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with copies of all relevant |aws, rules, and
or regulations as well as updates as they
occur; offer periodic training for User’s
per sonnel ;

2. Provide User wth such state crimna

hi story records and information as reported
to, processed, and contained in its systens
and legally available to the User; and

3. Act as an internediary between User and
the United States Departnent of Justice,
securing for the use and benefit of User
such federal and nmulti-state crim nal

hi story records or information as may be
avai l abl e to User under federal |aws and
regul ati ons.

B. User agrees to:

1. Submt requests to FDLE for crimnal

hi story background checks pursuant to this
agreenment only for User’s current and
prospective Florida enpl oyees and

vol unteers, for whom User is not already
required to obtain state and national (Level
2) crimnal history background checks under
any other state or federal statutory
provision. User shall continue to conply
with all other such statutory provisions for
al | applicabl e persons;

2. Determ ne whether the current or
prospecti ve enpl oyee or vol unteer has been
convicted of, or is under pending indictnent
for, a crime that bears upon his or her
fitness to have access to or contact with
children, the elderly, or individuals with
disabilities;

3. CObtain a conpleted and signed Wi ver
Agreenent and Statenment form (provided by
FDLE) from every current or prospective
enpl oyee and vol unteer, for whom User
submits a request for a crimnal history
background check to FDLE. (The signed
Wai ver Agreenent and Statenent allows the
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rel ease of state and national crim nal

hi story record information to the qualified
entity.) The Waiver Agreenment and Statenent
nmust include the followng: (a) the
person’s nane, address, and date of birth
that appear on a valid identification
docunent (as defined at 18 U. S. C. section
1028); (b) an indication of whether the
person has or has not been convicted of a
crime, and, if convicted, a description of
the crinme and the particulars of the
conviction; (c) a notification to the person
that User may request a crimnal history
background check on the person as authorized
by section 943.0542, F.S., and the NCPA; (d)
a notification to the person of his or her
rights as explained in paragraph 12 bel ow,
and (e) a notification to the person that,
prior to the conpletion of the background
check, User may choose to deny himor her
unsupervi sed access to a person to whom User
provi des care. User shall retain the
original of every Wiver Agreenent and
Statenent and provide FDLE with a copy

t her eof ;

4. Use only fingerprint cards provi ded by
FDLE specifically designed for use with
requests for crimnal history record checks
under the NCPA; provide FDLE with a properly
conpl eted and executed fingerprint card for
each current or prospective enpl oyee and
vol unteer for whom User requests a crimna
hi story record check pursuant to this
agreenent; and indicate either "NCPA/ VCA
VOLUNTEER" or "NCPA/ VCA EMPLOYEE" in the
"reason fingerprinted" block of each
fingerprint card subnmitted.[”'] (VCA refers
to Volunteers for Children Act);

5. Keep all records necessary to facilitate
a security audit by FDLE and to cooperate in
such audits as FDLE or other authorities may
deem necessary. Exanples of records that
may be subject to audit are crimnal history
records; notification that an individual has
no crimnal history; internal policies and
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procedures articulating the provisions for
physi cal security; records of al

di ssem nations of crimnal history
information; and a current, executed User
Agreenent wi th FDLE;

6. |F ENTITY I S PRIVATE, FOR PROFIT OR NOT
FOR PROFI T** - Pay for services provided by
FDLE and the Federal Bureau of |nvestigation
(FBlI') in accordance with rule 11C 6. 004,
F.AC., with the subm ssion of fingerprint
cards;

9. Insure that the appropriate personnel
know to keep the information obtained under
this agreenent in a secure place and to use
it only for the screening as outlined in
this agreenent;

10. Pronptly advise FDLE of any viol ations
of this agreenent;

11. Share crimnal history information with
other qualified entities only after
confirmng with FDLE that the requesting
entity has been designated a qualified
entity and has signed a user agreenent, and
only after verifying that the current
prospecti ve enpl oyee or vol unteer has

aut hori zed the rel ease of his or her
crimnal history records, if any, to other
qualified entities by a statenent on his or
her signed waiver. User will respond that
it is unable to provide any information to
the requesting entity if the current or
prospecti ve enpl oyee or vol unteer has
requested that his or her crimnal history
record (s) not be released to any other
qualified entity; and

12. Notify the current or prospective

enpl oyee or volunteer of his or her right to
obtain a copy of the crimnal history
records, if any, contained in the report,
and of the person’s right to challenge the
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accuracy and conpl et eness of any information
contained in any such report, and to obtain
a determnation as to the validity of such
chal l enge before a final determ nation
regardi ng the person is nade by the
qualified entity reviewi ng the crim nal
history information. (Information on these
rights nay be obtai ned by contacting FDLE,
regarding Florida records, at FDLE, Attn:
USB/ VECHS Unit, P.O Box 1489, Tall ahassee,
Fl ori da 32302-1489, (850) 410-8324, or by
contacting the FBI, regarding

federal /national records, at FBI, Crim nal
Justice Information Services Division, Attn:
SCU, MOD D-2, 1000 Custer Hol | ow Road,

Cl arksburg, West Virginia 26306, (304) 625-
3878.) A qualified entity that is required
by law to apply screening criteria,
notw t hstandi ng any right to contest or
request an exenption fromdisqualification,
shal | apply such screening criteria to the
state and national crimnal history record
i nformati on received fromthe departnent.

* * *

DOAH CASE NO. 07-4614RX

15. I n DOAH Case 07-4614RX, Petitioner filed a petition
pursuant to Section 120.56(3), Florida Statutes, seeking an
adm nistrative determ nation of the invalidity of Subsection
(3)(b) of Florida Admi nistrative Code Rule 11GC 6. 004.
Petitioner's challenge to this rule provision was unsuccessful .
In her Final Order dism ssing the petition, Adm nistrative Law
Judge June C. McKinney stated the foll ow ng:

Florida Adm nistrative Rule 11G 6. 004(3) (b)
is areiteration of what is in Section
943. 053, Florida Statutes, and the wording

of both the rule and statute are al npst
i denti cal
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Upon consi deration and the undersigned being
fully advi sed, the undersigned concl udes

t hat no genuine issue as to any materi al
fact exists. Petitioner's assertions that
the matters of whether a state crim nal
record check is required, how costly it is
to produce the records, how the anount of
the cost is determned, the inflation of the
fees and surplus of nonies are immteri al
since the fees are prescribed by |aw.
Mandates by |law, such as fees in this
matter, are only within the legislature's
purvi ew and any change in | aw nust be
addressed by the legislature. Section

943. 053, Florida Statutes (2007), sets forth
specific fees that must be charged for
records regardl ess of the cost to the
agency.

CONCLUSI ONS OF LAW

16. The instant challenge is being made pursuant to
Section 120.56(4), Florida Statutes, which allows "[a]ny person
substantially affected" by an "agency statenent[] defined as [a]
rule[]" to "seek an adm nistrative determ nation that the
statenent violates [Section] 120.54(1)(a) [Florida Statutes],"”
by filing a petition wwth DOAH that "include[s] the text of the
statenment or a description of the statenent and . . . state[s]
with particularity facts sufficient to show that the statenent
constitutes a rule under [Section] 120.52 [Florida Statutes] and
that the agency has not adopted the statenent by the rul emaking
procedure provided by [Section] 120.54 [Florida Statutes]."

§ 120.56(4)(a), Fla. Stat.?
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17. Not every "agency statenent” is a "rule" as defined by
Section 120.52(15), Florida Statutes, which provides as follows:

"Rul e" means each agency statenent of
general applicability that inplenents,
interprets, or prescribes law or policy or
describes the procedure or practice

requi renments of an agency and i ncl udes any
form whi ch i nposes any requirenment or
solicits any information not specifically
required by statute or by an existing rule.
The term al so i ncludes the anmendnent or
repeal of a rule. The term does not

i ncl ude:

(a) Internal nanagenent nenoranda which do
not affect either the private interests of
any person or any plan or procedure
important to the public and which have no
application outside the agency issuing the
menor andum

(b) Legal nenoranda or opinions issued to
an agency by the Attorney General or agency
| egal opinions prior to their use in
connection with an agency acti on.

(c) The preparation or nodification of:
1. Agency budgets.

2. Statenments, nmenoranda, or instructions
to state agencies issued by the Chief
Financial Oficer or Conptroller as chief
fiscal officer of the state and relating or
pertaining to clainms for paynment submtted
by state agencies to the Chief Financial

O ficer or Conptroller.

3. Contractual provisions reached as a
result of collective bargaining.

4. Menoranda issued by the Executive Ofice

of the Governor relating to information
resources managenent.
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Only agency statenents of "general applicability,” i.e., those
statenents which are intended by their own effect to create or
adversely effect rights, to require conpliance, or to otherw se
have the direct and consistent effect of law, fall within this

definition. See Departnent of H ghway Safety and Mt or Vehicl es

v. Schluter, 705 So. 2d 81, 82 (Fla. 1st DCA 1997); Bal samv.

Departnent of Health and Rehabilitative Services, 452 So. 2d

976, 977-978 (1st DCA, 1984); and McDonald v. Departnent of

Banki ng and Fi nance, 346 So. 2d 569, 581 (Fla. 1st DCA 1977).

18. "An agency statenment constituting a rule [as defined
in Section 120.52(15), Florida Statutes] may be chal |l enged
pursuant to Section 120.56(4), Florida Statutes, only on the
ground that 'the agency has not adopted the statenent by the

rul emaki ng procedure provided by s. 120.54.'" Zi nmermn V.

Departnment of Financial Services, Ofice of |Insurance

Regul ati on, No. 05-2091RU, slip op. at 11 (Fla. DOAH August 24,

2005) (Summary Final Order of Dism ssal)(enphasis added). If the
chal l enge is successful, "the agency [nust] imredi ately

di scontinue all reliance upon the statenent or any substantially
simlar statenent as a basis for agency action."

§ 120.56(4)(d), Fla. Stat. Such prospective injunctive relief
is the sole renedy avail abl e under the statute. The

adm nistrative law judge is without authority in a Section

120.56(4) proceeding to make a determ nati on, such as the one
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Petitioner has asked the undersigned to make in the instant
case, that "any future proposed rule based on the statenent”
bei ng chal | enged "woul d be declared an invalid exercise of

del egated |l egislative authority.” See Sout hwest Florida Water

Managenent District v. Charlotte County, 774 So. 2d 903, 908-09

(Fla. 2d DCA 2001) ("The basis for a challenge to an agency
statenent under this section [Section 120.56(4), Florida
Statutes] is that the agency statenment constitutes a rule as
defined by section 120.52(15), Florida Statutes (Supp. 1996),
but that it has not been adopted by the rul e-maki ng procedure
mandat ed by section 120.54. In the present case, the chall enges
to the existing and proposed agency statenent on the grounds
that they represent an invalid delegation of |egislative
authority are distinct froma section 120.56(4) chall enge that

t he agency statenments are functioning as unpronul gated rules.");

Fl ori da Associ ati on of Medi cal Equi pnrent Services v. Agency for

Heal th Care Administration, No. 02-1314RU, slip op. at 6 (Fla.

DOAH Cct ober 25, 2002) (Order on Mdtions for Summary Fi nal
Order)("[I]n a Section 120.56(4) proceeding which has not been
consolidated with a proceedi ng pursuant to Section 120.57(1)(e),
the issue whether a rule-by-definition is substantively invalid
for reasons set forth in Section 120.52(8)(b)-(g), Florida
Statutes, should not be reached. That being so, the ultimte

issues in this case are whether the all eged agency statenents
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are rules-by-definition and, if so, whether their existence

vi ol ates Section 120.54(1)(a)."); and Johnson v. Agency for

Health Care Adm nistration, No. 98-3419RU, 1999 Fla. Dv. Adm

Hear. LEXI'S 5180 *15 (Fla. DOAH May 18, 1999)(Fi nal Order of
Dismssal) ("It is apparent froma readi ng of subsection (4) of
Section 120.56, Florida Statutes, that the only issue to be
decided by the admi nistrative |aw judge in a proceedi ng brought
under this subsection is "whether all or part of [the agency]
statenent [in question] violates s. 120.54(1)(a),' Florida

Statutes, . . . ."); see also S. T. v. School Board of Sem nole

County, 783 So. 2d 1231, 1233 (Fla. 5th DCA 2001) (" Unl ess
created by the constitution, an adm nistrative agency has no
common | aw powers, and has only such powers as the |legislature

chooses to confer upon it by statute."); and Departnent of

Environnental Regulation v. Puckett Gl Co., 577 So. 2d 988, 991

(Fla. 1st DCA 1991)("It is well recognized that the powers of
adm ni strative agencies are neasured and limted by the statutes
or acts in which such powers are expressly granted or inplicitly
conferred. ™).

19. Petitions seeking relief under Section 120.56(4),
Florida Statutes, if found by DOAH s director to neet the
pl eadi ng requirenents of the statute, are assigned to an

adm nistrative | aw judge, who has the authority to determ ne, by
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final order, "whether all or part of [the] statenent [being
chal | enged] violates [Section] 120.54(1)(a) [Florida Statutes]."
8§ 120.56(4)(c), Fla. Stat. The adm nistrative |aw judge may
issue a summary final order in cases, such as the instant one,

where the judge determ nes fromthe docunents "on file" that "no
genuine issue as to any material fact exists.” 8§ 120.57(1)(h),
Fla. Stat.; see also Fla. Adm n. Code R 28-106.204(4)("In cases
in which the Division of Adm nistrative Hearings has final order
authority, any party may nove for sumrary final order whenever
there is no genuine issue as to any nmaterial fact.").

20. The "agency statenment" Petitioner is challenging in
the instant case is an excerpt frommaterial posted by the
Departnment on the "Frequently Asked Questions"” section of that
portion of the Departnment's public website which discusses the
Departnment's VECHS program through which "qualified entities”
may obtain state and national crinminal history checks on
enpl oyees and volunteers. The excerpt addresses the anount,
col l ection, and disposition of fees charged for these crim nal
hi story checks.

21. Significantly, the Challenged Statenent does not, by
its own terns, establish any new fee requirenents or procedures.
Rather, it attenpts nerely to summari ze, for the benefit of
i nterested nmenbers of the public, existing requirenents and

procedures that have been established el sewhere (specifically,
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i n Subsection (2)(c) of Section 943.0542, Florida Statutes;
Subsection (3)(b) of Section 943.053, Florida Statutes; Florida
Adm ni strative Code Rule 11C-6.004; and the FBI's CJIS
Information Letter 07-03). The statenment is descriptive,
informative, and advisory, not prescriptive or directive. |Its
cl ear purpose is to provide guidance to the public (using a
"Frequently Asked Question"” format), not to form"a basis for
agency action.” Even if this guidance given by the Departnent
were inaccurate (which, froma review Subsection (2)(c) of
Section 943.0542; Subsection (3)(b) of Section 943.053; Florida
Adm ni strative Code Rule 11C-6.004; and the FBI's CJI S

I nformation Letter 07-03, appears not to be the case®), the
statenent would not constitute a "rule," as defined in Section
120.52(15), Florida Statutes, because it is intended to sinply
i nform and educate and does not purport to have the force and

effect of law. See Florida Honetown Denbcracy v. Departnment of

State, No. 06-3968RU, 2007 Fla. Div. Adm Hear. LEXIS 52 *18-19
(Fla. DOAH January 25, 2007)(Final Order)("Likew se, DOS s
current rule specifies that all changes (which would include
translations) to an initiative nust be submtted for review, but
that only material changes nust actually be approved. Rule 1$
2.009(7) expressly defines what constitutes a material change,
and translation of an initiative where the English version has

been approved previously is not listed as a materi al change.
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Therefore, the statenent on the DOS website is consistent with
the existing rule. Wen the statenent is viewed in context, it
is clear that it sinply confirnms DOS' s position regarding the
paranmeters of its statutory responsibility, consistent with its
existing rule. The agency statenent does not require conpliance
with any standard, it sinply states that DOS does not proof
translations. It creates no rights while adversely affecting
others, and it does not have the direct and consistent effect of

law."); Florida Education Association v. Florida State Board of

Educati on, No. 05-0813RU, 2005 Fla. Div. Adm Hear. LEXIS 1278
*27-28 (Fla. DOAH Septenber 15, 2005) (Final Order)("BCE counters
that the Techni cal Assistance Paper does not neet the definition
of a "rule'" because it is nerely an informational docunent
explaining the terns of the new Consent Order provisions. The
Techni cal Assi stance Paper does not 'inplenent, interpret or
prescribe' law or policy and, of itself, conpels no conpliance.
It nerely describes the terns of the Stipulation Mdifying
Consent Decree approved by order of the federal court. The
provi sions of the Federal Consent Order are enforceable with or
w t hout the promulgation of a rule by BOE. Even if the
Techni cal Assistance Paper ceased to exist, the requirenents of
t he Federal Consent Order would be the sane. A side-by-side
readi ng of the Stipulation Mdifying Consent Decree and the

Techni cal Assi stance Paper confirns BOE s contention. Wile the
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Techni cal Assi stance Paper provides detailed explanations in a
format nore likely to be useful to educational professionals

than the | anguage of the stipulation, nothing in the Technica
Assi stance Paper inposes any requirenent not already set forth

by the nodified Federal Consent Order."); Reynolds v. Board O

Trustees of the Internal |nprovenent Trust Fund, No. 03-4478RU

2004 Fla. ENV LEXI S 222 *15-16 (Fla. DOAH February

20, 2004) (Final Order)("Lastly, regarding the first statenent
chal | enged, the history surrounding driving on the beach and
regul ation by the BOT indicates that the Legislature has limted
BOT's jurisdiction to regulate driving on the beach by Section
161.58, Florida Statutes. The challenged statenment is [a] re-
statenment of the scheme of statutory regulation, and not a

statenent of BOT policy."); Pope v. Departnent of Environnental

Protection, Nos. 03-3860RX and 03-3861RU, 2003 Fla. ENV LEXI S

243 *30-31 (Fla. DOAH Novenber 24, 2003)(Final Oder)("The

St at ement does not neet Chapter 120's definition of the term
"Rule': 'each agency statenment of general applicability that

i npl enents, interprets, or prescribes |law or policy or describes
the practice and procedure requi renents of an agency . . . .'

§ 120.52(15), Fla. Stat. The Statement did not create any right
or inpose any obligation on the regulated. It did not have the
force and effect of law. The greater weight of the evidence

establishes that it was not used by DEP or the Bureau in setting
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t he Continuous Line of Construction that applies to the Ray's
permt. It did nothing nore than offer a concerned party a
starting point in deciding whether or not to pursue a permt for
activity seaward of a CCCL pursuant to Section 161.053(5)(b),

Florida Statutes."); Harrison v. Crist, No. 01-0293RU, 2001 Fl a.

Div. Adm Hear. LEXIS 2618 *16-17 (Fla. DOAH May 18, 2001) (Fi nal
Order) ("The DOE Panmphl et at page 3 clearly states that
applicants to FSDB nust 'neet enrollnent requirenents.” It is
consistent with Sections 230.23(4)(m 3, and 242. 3305, Florida
Statutes, and Rule 6D 3.002, Florida Adm nistrative Code, which
provide that a student nust neet certain criteria to be admtted
to FSDB. The DCE Panphl et does not reasonably limt or alter
the statutorily authorized adm ssions criteria, as set forth by
Rul e 6D-3.002, Florida Adm nistrative Code. . . . The DOE
Panphl et, including the challenged sentences is not a '"rule' as
defined by Section 120.52(15), Florida Statutes."); Save Qur

Bays, Air and Canals, Inc., v. Departnent of Environnental

Protection, No. 01-2326RU, 2001 Fla. ENV LEXIS 295 *12 (Fl a.

DOAH Sept ember 19, 2001)(Final Order)("Even if Section 120.573
were given the interpretation urged by SOBAC, it still could not
be found, on the record of this case, that the alleged statenent
does anything nore than inpart information as to the

avai lability of mediation under Section 120.573 in a particul ar

case. As such, it cannot be found to be a 'statenent of general
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applicability that inplenents, interprets, or prescribes |aw or
policy or describes the procedure or practice requirenments of an

agency.'"); and Jones v. Departnent of Children and Famly

Services, No. 97-4215RU, 1997 Fla. Div. Adm Hear. LEX S 5696
*16-17 (Fla. DOAH Decenber 1, 1997)(Final Order)("Although
Dr. Awad has attenpted to state the agency policy concerning
rescreening of existing enployees and initial screening of job
applicants on dates subsequent to Cctober 1, 1995, his
reiteration of that policy is inconsequential. It cannot be
determ ned froma reading of the second paragraph to Dr. Awad's
| etter what offenses by date of comm ssion would forma basis
for disqualification, because the letter is silent on that
point. Al that is stated is that enpl oyees undergoi ng
rescreeni ng and new job applicants being screened nust generally
conply with existing law. That statenent is not understood to
resolve the pertinent issue of the treatnent of offenses that
predate Cctober 1, 1995. Consequently, in the present context,
the policy is not found by its own effect to create rights, or
to require conpliance, or otherwi se to have the direct and
consistent effect of law and is not a 'Rule' by the definition
in Section 120.52(15), Florida Statutes (Supp. 1996).").

22. Having failed to establish that the Chall enged

Statenent is a "rule,” as defined in Section 120.52(15), Florida
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Statutes, Petitioner cannot prevail in this proceeding, and its
petition nust be dism ssed.

ORDER

Based on the foregoing, it is

ORDERED t hat :

the relief requested by Petitioner in its anended petition
filed with DOAH pursuant to Section 120.56(4), Florida Statutes
(to wit: an admnistrative determ nation that the Chall enged
St atenent violates Section 120.54(1)(a), Florida Statutes, and,
in addition, "a ruling that any future proposed rul e based on
the statenent and the underlying state statute F.S. 943. 0542
woul d be declared an invalid exercise of del egated |egislative
authority") is DEN ED and the anended petition is DI SM SSED.

DONE AND ORDERED this 27th day of Novenber, 2007, in

Tal | ahassee, Leon County, Florida.

Axsaex m- 4

STUART M LERNER

Adm ni strative Law Judge

Di vi sion of Administrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Clerk of the
Di vision of Adm nistrative Hearings
this 27th day of Novenber, 2007.
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ENDNOTES

1/ Petitioner is representing itself in these proceedi ngs
through M. Gorran. Such self-representation is permssible in
adm ni strative proceedings. See Mgnolias Nursing and

Conval escent Center v. Departnment of Health and Rehabilitative
Services, 428 So.2d 256, 257 (Fla. 1st DCA 1982).

2/ Petitioner had stated on page four of its anended petition
that it had "no issue with the collection of the federal fee but
[did] object to the collection of a state fee . . . ."

3/ "Departnent," as that termis used in Chapter 943, Florida
Statutes, "nmeans the Departnent of Law Enforcenent.”
§ 943.02(1), Fla. Stat.

4/ The statute requires the subm ssion of hard copy fingerprint
cards. It makes no provision for the electronic subm ssion of
fingerprints.

5/ Section 943.056, Florida Statutes, provides as foll ows:

(1) For purposes of verification of the
accuracy and conpl eteness of a crim nal

hi story record, the Departnent of Law

Enf orcenent shall provide, in the manner
prescri bed by rule, such record for review
upon verification, by fingerprints, of the
identity of the requesting person. If a

m nor, or the parent or |egal guardian of a
m nor, requests a copy of the mnor's
crimnal history record, the Departnent of
Law Enforcenent shall provide such copy for
revi ew upon verification, by fingerprints,
of the identity of the minor. The providing
of such record shall not require the paynent
of any fees, except those provided for by
federal regul ations.

(2) Crimnal justice agencies subject to
chapter 120 shall be subject to hearings
regardi ng those portions of crimnal history
records for which the agency served as
originator. Wen it is determ ned what the
record should contain in order to be

conpl ete and accurate, the Crimnal Justice
| nformati on Program shall be advised and

38



shall conform state and federal records to
the corrected crimnal history record
i nformati on.

(3) Crimnal justice agencies not subject
to chapter 120 shall be subject to

adm ni strative proceedings for challenges to
crimnal history record information in
accordance with rul es established by the
Depart ment of Law Enforcenent.

(4) Upon request, an individual whose
record has been corrected shall be given the
names of all known noncrimnal justice
agencies to which the data has been given.
The correcting agency shall notify all known
crimnal justice recipients of the corrected
i nformati on, and those agencies shall nodify
their records to conformto the corrected
record.

Nei t her Section 943. 056, nor Florida Adm nistrative Code Rule
11G 8.001, the Departnent rule that inplenents Section 943. 056,
deals with the subject covered by the Challenged Statenent--the
fees charged "qualified entities" (not "providers”) for crimnal
history information. The Florida statutory provision that does
address this subject is Section 943.0542, Florida Statutes,
specifically Subsection (2)(c) thereof.

6/ Subsections (1) through (3) of Florida Adm nistrative Code
Rul e 11G 6.004, on the other hand, deal exclusively with state
crimnal history checks.

7/ Consistent with the requirements of Section 943. 0542,
Florida Statutes, Subsection (4) of Florida Adm nistrative Code
Rul e 11G 6.004, as well as the VECHS User Agreenent formthat is
i ncorporated therein, provide that hard copy fingerprint cards
must be used for the subm ssion of fingerprints.

8/ An agency may avoid an admi nistrative determ nation that the
statenment in question violates Section 120.54(1)(a), Florida
Statutes, by show ng that rulemaking is not feasible or
practicable. See lkon Ofice Solutions, Inc., v. Pinellas
County School Board, No. 07-1266RU, 2007 Fla. Div. Adm Hear.
LEXI S 289 *21-22 (Fla. DOAH May 14, 2007)(Final Order)("Once the
Petitioner establishes that the cited statenents constitute
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rul es, the burden then shifts to the agency to establish that
rul emaking i s not feasible and practicabl e under Subsection
120.54(1)(a), Florida Statutes."). The Departnent, however, has
not raised this affirmative defense in the instant case.

9/ The $19.25 "non-federal custonmer" fee that the FBI's CJIS
Information Letter 07-03 prescribes for an electronic
fingerprint-based national crimnal history check of an enpl oyee
woul d appear to be inapplicable under Florida | aw to enpl oyee
screening requests "qualified entities" nmake to the Depart nent

i nasmuch as Subsection (2) of Section 943.0542, Florida
Statutes, and Subsection (4) of Florida Admnistrative Code Rule
11CG 6.004, as well as the VECHS User Agreenent formthat is

i ncorporated by reference in this rule provision, require the
subm ssion of a hard copy fingerprint card along with the
request and make no provision for the electronic subm ssion of
fingerprints.
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NOTI CE OF RIGHT TO JWI Cl AL REVI EW

A party who is adversely affected by this Summary Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are commenced by
filing the original Notice of Appeal with the agency clerk of
the Division of Adm nistrative Hearings and a copy, acconpani ed
by filing fees prescribed by law, with the District Court of
Appeal, First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nust be filed within 30 days of rendition of the order to
be revi ewed.

41



